PAGE  

U.S. Small Business Administration




      October 1, 1999

Office of Small Disadvantaged Business Certification and Eligibility 
Q&A’s on the New SDB Reporting Requirements

1. Q.
Why is the Government imposing new reporting requirements on industry at
 this time?
A. There are two reasons.   First, if a contract contains either of the SDB Participation mechanisms -- the Evaluation Factor for SDB Participation or the Monetary Subcontracting Incentive – the contracting officer needs a way to determine at contract completion that the contractor met its SDB target in the authorized SIC Major Groups (2-digit SIC codes).   The SF-294, Subcontracting Report for Individual Contracts, does not contain this information, so the Government has provided an Optional Form 312 to provide it.   The Optional Form 312 does not have to be submitted semi-annually, as does the SF-294; rather, it is submitted only once, at contract completion.

The second reason for the new reporting requirements is to provide a way for the Government to collect comprehensive subcontracting data by two-digit SIC code. This information will enable the Dept. of Commerce to fine-tune its industry benchmarks in subcontracting.   It will be accomplished by requiring all Govern-ment contractors that normally submit the SF-295, Summary Subcontract Report, to include a break-out of subcontract awards to SDBs by two-digit SIC code.   

2. Q.
Why is the Optional Form 312 called “optional”?

A. To give contractors a choice.  They may use the form, or, if they prefer, they may submit the same information in their own format.

3. Q.  Can the Optional Form 312 be used to satisfy both reporting requirements – 

i.e., the attachment to the SF-294 and the SF-295?
A. No, the Optional Form 312 is designed only for use with individual contracts containing the Evaluation Factor for SDB Participation or the Monetary Subcontracting Incentive, as explained above.   It should include only those subcontracts to SDBs on the list of authorized two-digit SIC codes that was in effect at the time of contract award.   (If the prime contractor is an SDB that has waived the PEA, or if it is a joint venture with one or more SDB partners, the report must also include work that the prime contractor or SDB joint venture partner performed in the authorized two-digit SIC codes at the prime contract level.)

The breakout of subcontract awards to SDBs by two-digit SIC code to be included in the SF-295 report at year-end would be similar in format to the Optional 

Form 312.   A contractor that is trying to design its own format could use Block 5 of the Optional Form 312, but it does not need a column for percentage.   Unlike the Optional Form 312, the SF-295 SDB break-out would include all subcontracts to SDBs on applicable contracts (see Question #16), not just subcontracts in the authorized two-digit SIC codes.

4. Q.  How often are these new reports required?

A. The Optional Form 312 is required only at contract completion, and only for contracts that contain the Evaluation Factor for SDB Participation or the Monetary Subcontracting Incentive for SDB Participation.   The SF-295 break-out of subcontract awards to SDBs by two-digit SIC code is required only once a year, at year-end.

5. Q.  What if I am a DOD contractor that does the SF-295 semi-annually; do I have


to do the break-out of subcontract awards to SDBs by two-digit SIC code 



semi-annually as well?
A. No.  The SF-295 SDB break-out is required only at the end of the fiscal or calendar year, as appropriate.

6. Q.  Where can I find these requirements in the regulations?

A. The requirement for the Optional Form 312, or for the same information in the contractor’s own format, is contained in the clause at 52.219-25, Small Disadvantaged Business Participation Program – Disadvantaged Status and Reporting.   The requirement for the SF-295 SDB break-out is contained in the clause at 52.219-9, Small Business Subcontracting Plan.

7. Q.  Do small businesses also have to file these new reports?

A. A small business is never required to file the SF-294 or SF-295, and it would never be required to complete the SF-295 SDB break-out as described above.   However, a small business that received a contract containing the clause at 52.219-25 – e.g., an SDB that waived the Price Evaluation Adjustment and won a contract by means of the Evaluation Factor for SDB Participation – would have to file the Optional Form 312 at contract completion.

8. Q.  What is the penalty for failing to file the required reports?

A. Failure to file an SF-294 or SF-295 when required could be considered evidence of a lack of a good-faith effort to comply with contract requirements and could result in liquidated damages or other penalties, including material breach of contract and termination for default.


9. Q. What happens if the Optional Form 312 filed at contract completion reveals


 that a contractor failed to award the dollar amount of subcontracts to SDBs 


 promised in its proposal, for which it received evaluation credit for SDB 


 participation?
A.  At the very least, this would affect the contractor’s past performance record when it bids on future contracts, especially when it seeks evaluation credit for SDB participation.


10. Q. Do the figures for SDB participation on the Optional Form 312 have to match 


 the figures for SDB subcontracts on the final SF-294?

      A.  No.  In fact, the figures probably won’t agree because the SF-294 must include subcontracts in all SIC codes whereas the Optional Form 312 can include only those subcontracts to SDBs in the authorized SIC codes.

11. Q. Do the figures for SDB participation on the SF-295 have to match the SF-295


 break-out by two-digit SIC code?
A.   Eventually, the figures will match.   However, the SDB breakout by two-digit SIC code is required only for contracts resulting from solicitations issued by the Government on or after January 1, 1999 (the effective date of the regulation).   The FY 1999 SF-295 report for the twelve-month period ended September 30, 1999, will include both types of subcontracts – with and without the SIC code breakout.   For these reasons, most contractors will find that in FY 1999 (and possibly in future years, depending on the period of performance in the contract) the figures won’t agree.

12. Q. How is a contractor supposed to capture subcontract awards by two-digit SIC 


 code?

A.  Contractors with a commercial plan may obtain a predominant two-digit SIC code from each of their SDB subcontractors and report all awards to that SDB under its predominant two-digit SIC code.   Other contractors must identify the two-digit SIC code for each subcontract that is awarded to an SDB.


13. Q. Does the requirement for the Optional Form 312 flow down to subcontractors


 at lower tiers?
A. No.  There would be no point, because the Evaluation Factor for SDB Participation and the Monetary Subcontracting Incentive do not flow down to them.

14. Q. Does the requirement for the SF-295 SDB two-digit SIC code break-out 


 report flow down to subcontractors at lower tiers?
A.  Yes, whenever subcontractors are required to submit the SF-295.


15. Q. Should a contractor include indirect and overhead items on the new reports?

A.  Indirect and overhead items are mandatory on the SF-295 and on the SF-295 SDB break-out report.   They should be included on the SF-294 and the Optional Form 312 only if they were included in the SDB goals or SDB targets for the same contract.

16. Q. Does the SF-295 SDB break-out report include subcontracts to SDBs on all 

           Government contracts or only contracts containing the Evaluation Factor for 


 SDB Participation or the Monetary Subcontracting Incentive?
A.  All Government contracts resulting from solicitations issued on or after January 1, 1999, the effective date of the portion of the regulation mandating this break-out report. 

17. Q. Do companies with commercial plans have to report on SDB awards by two-


 digit SIC code on a company-wide basis? 

A.  Such companies should prepare the SDB break-out report on the same basis that they prepare the SF-295 – company-wide, division-wide, or on whatever basis their subcontracting plan was approved. 

18. Q. Why aren’t companies with commercial plans or companies in the DOD Test

 Program for Comprehensive Subcontracting Plans exempt from the Optional 


 Form 312, since they do not have to submit an SF-294?

A. Under the new SDB Participation Program (FAR 19.12), such companies could still receive an individual contract containing SDB targets.   The Optional Form 312 would then be needed at contract completion to determine the contractor’s SDB achievement by two-digit SIC code.   In this case, the Optional Form 312 would be submitted by itself, without the SF-294. 

19. Q. 
Isn’t the Government converting from SIC codes to the North American

Industrial Classification System (NAICS)?   If so, how will this affect the 

two-digit SIC code reporting?

A.  The Optional Form 312 and the SF-295 SDB break-out report will eventually have to be converted to NAICS.   Since NAICS is a six-digit system, versus a four-digit system for SIC codes, a NAICS Major Group would be defined by three digits rather than two.   Accordingly, prime contractors that are modifying their data collection systems to track SDB awards by two-digit SIC code would be wise to establish a new field of three digits.

20. Q. Can prime contractors continue to take credit for SDBs that self-certify?

A.  For contracts resulting from solicitations issued prior to October 1, 1999, the answer is Yes.   Prime contractors may continue to rely on SDB self-certification for the duration of the contracts, including option years.   However, for contracts resulting from solicitations issued on or after October 1, 1999, all SDB subcontractors must be certified by SBA.

21. Q. Won’t the SF-295, Summary Subcontract Report, include a mixture of SDBs 


 
that  are self-certified and certified by SBA?
A.  Yes, that will be true for most reports filed in FY 1999 and for many reports filed in future years as well.

22. Q. 
How long will the Government permit contractors to accept self-certification 



 from SDBs on contracts resulting from solicitations issued prior to October 1, 1999?
A.  For the duration of the contract, including all option years.

23. Q.  For a contract resulting from a solicitation issued by the Government on or after October 1, 1999, which requires all SDBs to be certified by SBA, at what point in time can the prime contractor take credit for subcontract awards to a firm that has recently been certified by SBA – only after the SBA certification or from the beginning of the reporting period?

A. Unless the prime contractor has reason to believe that the firm had not formerly been an SDB, it may take credit for subcontract awards to the firm from the beginning of the reporting period.

24. Q. Can prime contractors use the SDB Price Evaluation Adjustment (PEA) to 



 evaluate bids or offers on subcontracts?

 A.
The PEA authorized by FAR 19.11 is intended for Government agencies to evaluate bids or offers at the prime contract level.   
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