To:  GMAC



From:   Acting Director, OPERA

Subject:  Requirement to Use Negotiated F&A Rate for Consortiums and Subcontracts

Recently we have received several inquiries on a grantee practice that if confirmed would be in conflict with the standard terms of award.

Specifically it has been alleged that a grantee has imposed a fixed percentage for F&A costs without regard for the negotiated F&A rates of the consortium.   

Should this occur it would not be in compliance with OMB Circular A-110 Subpart A. 5 (Subawards) and Subpart C. 27 (Allowable costs), as implemented in CFR 45 Part 74 (Sections 74.5 and 74.27), which is referenced as a standard term of award.    

Essentially, this requires that the provisions of 45 Part 74 be applied to the consortium/subcontract in the same manner as they are applied to the grantee and that costs be managed in accord with the applicable set of cost principles for each institution.   Because negotiated F&A rates are the result of the application of these cost principles, they must be appropriately utilized by the grantee when establishing the consortium’s budget and in the determination of reimbursable costs.  

Should the grantee violate a term of the award, it is inappropriate for NIH staff to either encourage or acquiesce to such a practice.  Accordingly, the Institute or Center must take appropriate actions to bring the grant into compliance.   This obligation extends to all NIH staff – both Program and Grants Management.  

This will be reinforced in the pending revision of the NIH Grants Policy Statement with the addition of the following sentence to the Consortium section under application of cost principles: 

"This includes the application of F+A rates in determining consortium budgets and the reimbursement of costs."

While not directly applicable, this principle should be extended to clinical studies that negotiate standard fees for services to streamline the administration and fiscal management of complex clinical trials.   Accordingly a reasonable allowance for applicable F&A should be provided when considering and approving fees to be paid.  

CC: EPMC

